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CRIMINAL INVESTIGATION (EXCEPTIONAL POWERS) AND FORTIFICATION REMOVAL 
BILL 2001 

Second Reading 

Resumed from 19 December 2001. 

HON PETER FOSS (East Metropolitan) [8.25 pm]:  Unfortunately, this Bill contains slightly more detail than 
the previous Bill.   

The DEPUTY PRESIDENT (Hon George Cash):  Order!  According to my records, Hon Peter Foss spoke on the 
Bill on 19 December 2001. 

Hon PETER FOSS:  That is possible.  In that case, we might as well adjourn!  We referred the Bill to the 
Standing Committee on Legislation before the second reading was passed, but it might have been after some 
speeches were made.  I am not challenging this matter, Mr Deputy President. 

The DEPUTY PRESIDENT:  I know that.  Six members spoke on that day.   

Points of Order 

Hon DEE MARGETTS:  Perhaps the Deputy President will clarify which six members spoke on the Bill on that 
day.  

The DEPUTY PRESIDENT (Hon George Cash):  Order, members!  On 19 December 2001, the following 
members spoke on the second reading of the Criminal Investigation (Exceptional Powers) and Fortification 
Removal Bill 2001: Hon Robin Chapple, Hon John Fischer, Hon Peter Foss, Hon Frank Hough, Hon Derrick 
Tomlinson and Hon Giz Watson.  At the conclusion of that debate, a motion was passed that the order be 
discharged and referred to the Standing Committee on Legislation, and that was done.  However, six members 
had already spoken on the second reading.  That clarifies the record, but the question still remains that the Bill be 
now read a second time.  

Hon KIM CHANCE:  Will the Deputy President be good enough to leave the Chair until the ringing of the bells?  
There is a possibility that the House may be able to move to the committee stage, so that Hon Peter Foss can 
debate the report on the first clause.  That might deny others who wanted to speak at the second reading stage.  If 
the House could suspend for a few minutes, we could determine what the House would be happy with.  

The DEPUTY PRESIDENT:  The Leader of the House has invited me to leave the Chair until the ringing of the 
bells for the reasons he has just given.  If there is no objection, I will follow that course of action.  There appears 
to be no objection.  

Sitting suspended from 8.33 to 8.35 pm 

HON N.D. GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [8.35 pm]:  Since this matter 
was last considered by the House, it has had a thorough examination by the Standing Committee on Legislation.  
It is envisaged by many in the House, and also by the Government, that as a result of that thorough examination 
and considered report, when we move into the committee stage some changes will occur.  When we move into 
committee, the Government has a number of matters that it wishes to put to the Committee to address most, but 
not all, of the concerns of the Legislation Committee.  The House will note from the supplementary notice paper 
that those proposed amendments are not yet available to the House, and therefore will not be available to the 
Committee.  However, given the history of the matter, the appropriate course of action this evening, subject to 
the House agreeing to the passage of the second reading, would be to move into the committee stage and to 
commence debate on the short title.  I am aware that a number of members, particularly those who played an 
active role in the examination by the Legislation Committee, wish to make a number of observations and have 
those observations on the record.  That will be a constructive process that the Government can then examine 
further in light of the proposed amendments that it will seek to have debated on a later day.   

Rather than go through those matters that were raised so many months ago and that have been addressed to a 
considerable extent in the report of the Legislation Committee, and noting what I trust is an appropriate course of 
action this evening, I propose to conclude my remarks.  

Question put and a division taken with the following result - 
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Ayes (24) 

Hon Alan Cadby Hon Paddy Embry Hon Frank Hough Hon Ljiljanna Ravlich 
Hon George Cash Hon Adele Farina Hon Barry House Hon Barbara Scott 
Hon Kim Chance Hon Peter Foss Hon Robyn McSweeney Hon Tom Stephens 
Hon Bruce Donaldson Hon Graham Giffard Hon Norman Moore Hon Bill Stretch 
Hon Kate Doust Hon N.D. Griffiths Hon Simon O’Brien Hon Ken Travers 
Hon Sue Ellery Hon Ray Halligan Hon Louise Pratt Hon E.R.J. Dermer (Teller) 

Noes (4) 

Hon Dee Margetts  Hon J.A. Scott  Hon Giz Watson  Hon Robin Chapple (Teller) 

            

Pair 

 Hon John Fischer Hon Christine Sharp 

Question  thus passed. 

Bill read a second time. 

Committee 

The Chairman of Committees (Hon George Cash) in the Chair; Hon N.D. Griffiths (Minister for Racing and 
Gaming) in charge of the Bill. 

The CHAIRMAN:  Does the minister have an adviser coming tonight? 

Hon N.D. GRIFFITHS:  No.  This evening it is proposed that a number of members will speak to the short title, 
with particular reference to the committee report.  I, on behalf of the Government, do not propose to respond to 
those matters this evening, but will respond following circulation of the government amendments.  I envisage 
that, following that response, members may then make other observations in accord with the usual procedure 
about the short title; namely, what will be dealt with during the committee stage.  Following on from that, I 
envisage that the Committee will move through the Bill.  I do not envisage the short title being dealt with this 
evening.  At a point in the proceedings I will move that you, Mr Chairman, report progress and seek leave to sit 
again. 

The CHAIRMAN:  I thank the minister for that clarification.   

Clause 1:  Short title - 

Hon PETER FOSS:  I refer the House to recommendation 23 of the Legislation Committee that by a majority of 
Hon Jon Ford, Hon Ken Travers, Hon Peter Foss and Hon Bill Stretch, the Criminal Investigation (Exceptional 
Powers) and Fortification Removal Bill 2001 be passed subject to recommendations 1 to 22.  The majority of the 
members of the committee supported the Bill.  It was a rewarding experience to be involved with this committee.  
This legislation is an example of one of the areas in which the Legislation Committee can prove its worth.  It was 
able to go through a difficult Bill and to understand it in a way that might not have been possible if it had been 
dealt with purely in the House.  It heard a very broad range of submissions from the public; it accepted some of 
the criticisms made of the legislation and rejected others; and, finally, it presented a series of recommendations 
with a changing majority in some cases.  It is always an interesting state of affairs when the majority changes 
from time to time.   

It was particularly rewarding being on that committee because of its very good conduct by the chairman and the 
deputy chairman.  Sometimes we thought that the deputy chairman conducted the committee better than the 
chairman.  The committee was conducted with considerable good humour and was extremely rewarding for all 
the participants involved in it.  The way in which we worked as a team, irrespective of the fact that our views 
differed in some areas, made it an extremely positive process.  That is the way in which Parliament, where 
possible, should work.  I thank all the members of the committee, including the substitute members and those 
colleagues who were not members of the committee but who participated in it.  This report is a very important 
reference.  I hope that the House accepts that the recommendations from the committee will considerably 
improve the legislation.   

The legislation is made up of a number of pieces of statutory enactments.  It is fair to say that the removal of 
fortification power is a different regime from the rest of the legislation from which it is derived.  Interestingly 
enough, that legislation was derived from New Zealand.  One of the fascinating things about it is that we asked 
the New Zealand police to tell us about the effectiveness of the operation of that legislation in New Zealand.  
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Frankly, they told us that they did not think it was very effective.  They considered that it was far too 
cumbersome and they had some difficulty with its procedure.  The police suggested that we improve on the 
procedure that was used in New Zealand.  That would have been a worthwhile inquiry by the committee.  

Hon N.D. Griffiths:  You have almost answered the question I was invited to ask by one of your committee 
colleagues.  I am sure the member can guess what the question was.  

Hon PETER FOSS:  Were we willing to travel to New Zealand?  Indeed, we were.  Perhaps we should have 
asked the Leader of the House whether he wanted that final touch on the legislation to make sure that it really 
worked by finding out from the New Zealand authorities personally what problems they were having.  The 
committee made the least number of suggestions in the area of the removal of fortification power, partly because 
if there was a problem with it in New Zealand, it was one of practical administration and application and we did 
not feel competent enough to suggest any alternatives to it.  We could not ask anybody else here to give us a 
suggested alternative because nobody here has had any experience of it.  That is one area on which we did not 
work to improve the legislation to the extent that we did with some of the other areas.  

Hon N.D. Griffiths:  We might need to bring in an amendment Bill at the appropriate opportunity.  

Hon PETER FOSS:  I would recommend that.  I think the members of the committee would be quite prepared to 
tackle that problem.   

Hon Ken Travers:  I suspect the Government would pay you to do a select committee inquiry of your own during 
a sitting week.   

Hon Kim Chance:  I did not even know Hon Bruce Donaldson was on the committee! 

Hon PETER FOSS:  He lives on in spirit.   

Some of the proposed amendments are fairly simple.  Recommendation 1 is that the committee recommends that 
the reference to section 394 of the Criminal Code contained in schedule 1 of the Criminal Investigation 
(Exceptional Powers) and Fortification Removal Bill 2001 be deleted, as the section has already been repealed.  
That would be an obvious thing to do in view of the fact that that section no longer exists.  Recommendation 2 is 
that the committee by a majority recommends that the reference to section 451 of the Criminal Code contained in 
schedule 1 of the Criminal Investigation (Exceptional Powers) and Fortification Removal Bill 2001, which deals 
with travel by rail, also be deleted.  Hon Bill Stretch and I did not support that recommendation.  We felt that 
area could be the subject of the scheme of the Act.  In recommendation 3, the committee suggested a number of 
other sections of the Criminal Code that the Government should give serious consideration to including in 
schedule 1 of the Bill as being the sorts of offences that could very well be associated with organised crime.  
These offences relate principally to assisting escape from custody.   

In recommendation 4 the committee by a majority recommends that clause 4(b) of the Criminal Investigation 
(Exceptional Powers) and Fortification Removal Bill be deleted.  I had better deal with that matter at this stage.  
The scheme of the Bill is that it sets up what are called section 4 offences; in other words, unless a section 4 
offence is in mind for investigation, the Bill will not apply.  Generally speaking, the Bill has been talked about as 
dealing with organised crime.  The justification for the extraordinary powers in this Bill is that a code of silence 
exists within organised crime that prevents people from giving the sort of evidence that we would normally 
expect to be given by people who are witnesses and able to give evidence.  It is believed that this code of silence 
can be broken only by the powers in this Bill.  I think Hon Giz Watson would say that is a nonsense.  However, 
the theory of the legislation is that we need something that will deal with the code of silence.  The problem is 
that when we examine the Bill closely, we find it goes further than dealing with the code of silence.  Clause 4(a) 
certainly deals with the concept of organised crime; however, clause 4(b) does not.  Clause 4(b) deals purely 
with a specialised set of offences; that is, an offence of wilful murder or murder, as defined in the Criminal 
Code, committed in connection with any other commission of a schedule 1 offence.  Why these offences?  I have 
heard the Attorney General say we want to be able to use this Bill to deal with serial murders.  However, that is 
not what clause 4(b) says.  It has nothing to do with serial murders.  All it has to do with is murder or wilful 
murder committed in connection with any other commission of a schedule 1 offence.  To some extent if we look 
at schedule 1 that is a bit of a nonsense, because there are very few murders that do not also involve some of the 
other offences in schedule 1, such as deprivation of liberty.  The concern that we have is where is the silence?  
Why are we trying to prevent silence?  Nothing in the Bill says that there is a code of silence that needs to be 
overcome.  I think this concern has been heightened by the events of the past few days: the possibility of abuse 
by the police exists.  Admittedly the legislation contains some protections through the use of a special 
commissioner.  However, the possibility of abuse by the police exists.  When is the possibility of abuse most 
likely?  Members should think about it.  Quite plainly it is when there is public pressure for a crime to be solved.  
When is that public pressure most heavily exerted for a crime to be solved?  It is exerted when the crime is a 
spectacular crime; that is, a person has been murdered and there is no clue to why the person was murdered.  
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That pressure would not be exerted in the case of one of the 20 per cent of familial murders that are obviously 
familial murders; it would be exerted in the case of a random murder for which there is no clue to who might be 
the murderer. 

In my time as Attorney General, of the cases that came before me requesting referral to the Court of Criminal 
Appeal because the conviction was unsafe, the ones about which I had the most concern were murder 
convictions for which the evidence could have been fixed, because there is enormous pressure on police to solve 
unfathomable murders.  There is even greater pressure on the police to solve murders that they think have been 
committed by a serial killer.  Most members are old enough to remember Eric Edgar Cooke.  The pressure on the 
police to solve those murders was enormous.  The pressure on the police to solve the Claremont murders is 
enormous.  The incentive for police to fix witnesses and to become involved in corruption to solve that kind of 
murder is enormous.  What does the capacity to use those special powers do to assist in the solving of that type 
of crime?  How does the code of silence apply?  People do not even know whom they should ask.  Is there a 
suggestion that somebody is clamming up and that is why people do not know?  There is no suggestion of that at 
all.  No omerta applies here.   

Our concern was that the reference to “committed in connection with any other commission of a Schedule 1 
offence” was really a bit of a smokescreen.  It was only an attempt to present some sort of logic for having it in 
this Bill rather than not having it in the Bill.  It was a smokescreen to justify its inclusion in this Bill.  The first 
unanimous recommendation of the committee was that the words “committed in connection with any other 
commission of a Schedule 1 offence” contained no logic at all.  If the Bill is to refer to murder or wilful murder, 
we should not put that phrase in the Bill.  The second recommendation was that clause 4(b) should come out 
because we could find no logic in having it in the Bill.   

As I have said, I read in the newspaper that the Attorney General is keen on keeping the provision relating to 
serial murders in the legislation.  It is what he calls a serial murder provision; however, it is not a serial murder 
provision at all, and it is deceptive to say so.  If the Attorney General thinks that the provisions should be 
retained for serial murders, that is what the Bill should contain.  It should say that it is for serial murders.  It 
should have some further protection for people; in other words, it should say that the application of the subclause 
is sought because there is a code of silence and a belief that a number of people could give evidence but, because 
there is some pressure on them, they are unwilling to do so.  That might give some reason for or justification to 
this provision, but without that, I believe it is extremely difficult to justify.  I think the Attorney General’s 
reference to it as the serial killer clause is a misdescription.  

The next thing that exercised the mind of the committee was a considerable concern about a number of matters 
that had been raised by the public.  Very impressive evidence was presented by Mr Richard Bayly, an extremely 
credible, sensible and clear-headed witness.  He presented to us not only the theory that we should not use both 
serving and retired judges as special commissioners, but also a very good account of why there would be 
significant practical problems with serving judges sitting on an inquiry that takes place in secret and possibly 
gaining information that would prejudice their view of the matter without the accused knowing what, if any, 
information had been gathered.  Although the doctrine of separation of powers is not known in this State and 
historically has not been part of the British system, the arguments he raised were very good.  I draw members’ 
attention to pages 34 and 35 of the committee report, which refer to his excellent evidence and state -   

The use of judges would pervade the whole of the criminal justice system.  By listening to the evidence 
that came before him, and deciding on questions and answers, a judge who sat and heard information 
about a particular reference would get information about other people within the criminal justice 
system who came before the courts. 

The proceedings are held in secret.  Although the judge would probably exclude himself from hearing a 
case that involves the particular term of reference about which he has given permission for the 
subpoenas to be issued -  

Members should keep mind that the judge would have not only heard this information but also made decisions 
on it.  I continue -  

he may not exclude himself from hearing cases that involve other accused persons who have come 
before him or who have been referred to by other people in their evidence.  This causes a contamination 
of the system.  One of the drawbacks of having this type of secrecy is that the person on trial for another 
matter may never know that the judge involved in his trial has heard things about him in secret 
proceedings that he disagrees with.  If judges are involved in this investigative process, one does not 
know if a judge, when trying another matter, is bringing an independent mind before the court on that 
day.  While judges can have that investigative role, there will always be the suspicion that on other 
matters, they do not have an independent mind and are contaminated by what they have heard in secret 
proceedings from evidence that nobody can access. 
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That was a pretty powerful statement by that witness and it bore strongly on the mind of the committee.  He 
made other useful statements about manpower and other perceptions, but that was the most powerful.  Both the 
Law Society of Western Australia and the Criminal Lawyers Association accepted that there would not be such 
an objection to magistrates serving as special commissioners.  However, the Government’s reason for having 
judges serve as special commissioners was that it considered that their experience in matters of public interest, 
which is a requisite part of the test to be applied, and status would be very valuable.  The committee was 
concerned about the use of serving judges.  The legislation already provides that retired judges can be appointed.  
That is an alternative source of people who can be used as special commissioners.  The problem is that it is not a 
very large pool of people.  Quite a few retired judges are already sitting on the Supreme Court as acting judges.  
There is a problem with the pool of available people.  After recognising that and the sort of experience that was 
necessary, the Standing Committee on Legislation made some further recommendations, which are contained in 
recommendations 5, 6 and 7.  Recommendation 5 states -  

The Committee recommends that only retired judges be appointed as special commissioner. 

Recommendation 6 states - 

The Committee recommends that a retired judge from an equivalent court within Australia or any other 
jurisdiction having a similar basis of law be eligible to be appointed as special commissioner. 

Of course, that would encompass places such as the United States, Canada, New Zealand and probably South 
Africa, although some interesting matters would be raised about whether that would be the case.  
Recommendation 7 states -  

The Committee recommends that the jurisdictions for the purposes of Recommendation 6 be prescribed 
by regulation. 

Obviously, if the recommendation were that the jurisdictions have a similar basis of law, an argument could arise 
at a later stage about whether there was or was not a similar basis of law in those jurisdictions.  It seemed better 
that the Attorney General should prescribe by regulation what are to be the recognised jurisdictions, which 
would put the matter beyond doubt.  That was recognised.  Those recommendations suggested some fairly 
significant changes to the employment of the commissioner.   

The Legislation Committee looked at and checked a number of submissions.  One clear problem that arose was a 
difficulty with the structure of the Bill.  That really arose out of an ambiguity as to how part 3 of the Bill 
operated with part 4.  Part 3 deals with examination before a special commissioner, and part 4 provides for what 
one might almost call a general warrant.  General warrants have never been popular in British constitutional law.  
The Legislation Committee had some doubts about whether some of the rights that people alleged to be 
longstanding rights were in fact longstanding rights.  I can tell members that general warrants have long been of 
concern to the law in the United Kingdom.  Part 4 obviously depends on part 3 in some way, because the 
application of that part is dealt with in clause 44, which states -  

This Part applies if the Commissioner of Police has satisfied a special commissioner that the grounds 
described in section 9(3) exist.  

Clause 9(3) is in part 3 of the Bill.  The Bill does not outline how a person gets before the commissioner to 
obtain that satisfaction.  It was a bit ambiguous and different people had different interpretations of it, including 
the Attorney General.  It appeared that a person would apply under clause 9(3) to go before a special 
commissioner.  If that application were successful, part 4 of the Bill would come into operation and could be 
exercised willy-nilly by the police without any sort of control by the special commissioner.  Once a finding was 
made under clause 9(3), that would be the end of it, and the fairly extensive powers under part 4 could be 
exercised.  Quite apart from the total ambiguity of this, the Legislation Committee thought it had some 
significant problems in principle.  The Attorney General recognised this problem and provided some draft 
amendments to the Legislation Committee, which are detailed on page 44 and in appendix 6 of the report.  Our 
concerns about the solution proposed by the Attorney General are provided in paragraphs 5.20 to 5.24 of the 
report.  We felt that a large number of concerns raised by a number of people could be satisfied by a few 
amendments.   

They are contained in recommendations 8 and 9.  Recommendation 8 states - 

The Committee recommends that existing clause 9(3) . . . 

That is the one that provides the basis for the exercise of parts 3 and 4 - 

. . . be deleted and replaced with the following (in accordance with the amendment proposed by the 
Attorney General) - 

To this extent, it follows the amendment of the Attorney General - 
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“(3) The powers of a special commissioner under this Part cannot be exercised unless the 
Commissioner of Police has satisfied a special commissioner that the grounds described in 
section 9(1) exist in respect of the section 4 offence concerned. 

Recommendation 9 is that a new part 3 be inserted into the Bill as follows - 

“Part 3 - Basis of use of Powers and Control by Special Commissioner 

9. Findings as to grounds for exercising Part 4 or 5 powers 

It sets out the process under clause 9(3) and picks up the Attorney General’s amendments.  It allows a greater 
degree of control by the special commissioner for the exercise of powers in parts 4 and 5.  In particular, it will 
allow the special commissioner to direct that powers under part 5 - the old part 4 - be limited in the way set out 
in paragraphs (a) to (f) in the recommendation.  That deals with most of the concerns that arise from the 
structural inadequacies of the Bill as it then stood. 

The next matter dealt with by the committee was clause 16, which deals with the right to legal representation.  
The committee believes that, generally speaking, people should be entitled to legal representation although 
normally they are not entitled to legal representation when examined as a witness before a court.  The committee 
also picked up a typographical error.  It is referred to in recommendation 10; it is obviously not an extremely 
important one. 

A number of analogies were raised about the process.  One was whether it would establish a Star Chamber or a 
grand jury.  Members interested in this should read an article attached to the report as appendix 4.  The grand 
jury system continues in the United States to this day.  The processes projected in this Bill for examination by a 
special commissioner bear a remarkable resemblance to those of a grand jury in the United States.  Some people 
are not thrilled with that grand jury system.  Appendix 4 was written by one of those people.  To that extent, it is 
not a bad idea to read the article.  It is interesting to see that many of the things said by people to be totally 
outrageous and contrary to the British system of justice - the common law system - were in place until the grand 
jury system was abolished, which was not all that long ago in legal terms.  Legal practitioners think in centuries 
rather than shorter periods.  The system still applies in the United States and, for federal offences, is protected by 
the United States Constitution.  However, the fifth amendment of the United States Constitution does not apply 
before a grand jury.  Protection is derived because evidence cannot be used later.  Interesting points are raised, 
including the types of protection that can be given, such as transactional protection.  I recommend that members 
read the observations because they are very useful for understanding the Bill.   

I commend the committee officers for very good research and the production of an easy to read report.  It has 
been framed in a way that satisfies the committee.  It is always good to be on a committee and not feel that a 
report has to be substantially rewritten.  It is highly commendable.   

Some people, including the Law Society of WA, suggested that the proceedings should not be in private.  
Interestingly, the Western Australian Criminal Lawyers Association said otherwise; that is, the proceedings had 
to be in private.  It would be helpful for people who are concerned about secrecy to read the evidence of Mr 
Richard Bayly.  Part of the transcript of Mr Bayly’s evidence can be found on pages 55 and 56 of the 
committee’s report.  Mr Bayly said -  

With this sort of system it must be done in secret.  An investigative body cannot investigate one person 
to see whether another person has committed an offence and for the public and the press to be able to 
report on what was said.  I would have thought that was obvious.   

I then said -  

I agree with you.  However, the Law Society of WA has criticised the fact that this process is happening 
in private.  I would have thought that was a protection, rather than the opposite.  However, it depends 
on how one looks at it.   

Mr Bayly said -  

The Criminal Lawyers Association opposes the legislation and what it sets out to do.  In the case of an 
investigation, it is not logical to make it a public event.  When there are no rules of evidence, people can 
stand up and say awful things about other people that can then be reported.  Those things may have no 
basis of fact at all, which is one of the problems with the investigative procedures as set out in this 
legislation.  One ends up with a witch-hunt in which people say the most awful things about others, and 
if that was published . . .  

Quite plainly, there was very substantial support from the Criminal Lawyers Association for proceedings to be 
conducted in private.   
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The next recommendation of the committee was that the Government give consideration to amending the powers 
of the special commissioner to include the power to order the protection of a witness in the same manner as that 
provided for in the National Crime Authority (State Provisions) Act 1985.  Our attention was drawn to that Act 
because that is the Act from which most of the provisions were lifted.  Most of these powers already exist in the 
National Crime Authority (State Provisions) Act, which will probably disappear due to various discussions that 
have taken place on a national basis.  The committee saw that there was at least some basis for dealing with a 
matter of considerable concern.  If we are dealing with organised crime - some evidence indicated that organised 
crime can deal with people who give evidence in a somewhat more severe way than merely punishing them for 
contempt - we may very well need to order protection.  The National Crime Authority can do that.  The 
committee recommended that the Government consider it.  Obviously we cannot recommend such an 
amendment ourselves because it involves an appropriation, and it is beyond the capacity of either the House or 
the committee to do that.  However, we certainly recommended that it be considered.  I am sure that will be 
given serious consideration by the Government, even if that amendment has to be moved in another place.   

Discussion then turned to the State Records Act.  Submissions had been made by the State Records Commission, 
a very illustrious body consisting of at least three of the independent officers of this Parliament: the 
Ombudsman, the Information Commissioner and the Auditor General, plus one other person.  It is probably the 
largest gathering of independent officers one could ever come across.  They were not too happy with the 
departure from the regime only recently established by the State Records Act.  In recommendations 12 to 14, the 
committee recommended virtually all the amendments put forward by the State Records Commission.  That 
brings the records under the State Records Act.  It gives the Attorney General a role, but ultimately the decision 
will be made by the State Records Commission.   

We were concerned because it appeared to give no protection whatever to people subpoenaing documents.  
There is nothing to say that documents cannot be subpoenaed.  They may not be able to get them under freedom 
of information legislation, but nothing stops them being subpoenaed.  The report recommended that the 
legislation should prohibit the ability to subpoena documents and evidence without the permission of the 
Attorney General.  On the other hand, such provisions would not relieve the Crown of the obligation to disclose 
all relevant evidence upon a prosecution.  I will not refer to another Bill which the Parliament will be 
considering and which deals with the duty of the prosecution to make a disclosure on a prosecution; however, it 
would be consistent with that.   

The committee conducted a reasonably lengthy discussion on the penalty for failure to give evidence.  To some 
extent, the power of punishing for contempt is seen as being potentially enormous.  The other possibility is that it 
is potentially nothing.  The committee was not able to assist the Chamber in telling it what the penalty was likely 
to be.  I was able to find one case only of a similar nature in New South Wales which went on appeal and in 
which a person was punished for contempt for failure to give evidence in a serious criminal matter - which 
sounds vaguely familiar.  My recollection is that in that case the penalty was $10 000 and six months in jail, 
which is pretty light on.  The reality is that courts are very reluctant to hand down significant punishments for 
contempt, probably because it is a summary procedure.  It is not as though the judge and jury make a decision in 
a prosecution.  I think that judges feel a little more willing to deal with something after the jury has made a 
decision, and it is not a matter of seeing themselves as the prosecutor, complainant and the judge and the jury.  I 
can see why courts are probably a little reluctant to impose a significant penalty under those circumstances.  The 
committee noted that some members were worried about the openness of this penalty because it was possibly too 
high and some of us were concerned because it was possibly too low.  The net result was that we were concerned 
about the vagueness of the penalty.  The committee thinks it might be better to give it some degree of certainty.  
There was a suggestion by the Press that they should receive some form of special immunity.  The committee 
rejected that, although.  Although the committee suggested that the Press see the Law Reform Commission, 
which is currently looking at contempt, and to suggest it there.  It is interesting that one journalist disagreed with 
that.   

The committee considered a number of other matters.  One matter of some concern was judicial supervision, 
which was excluded.  The reason for that is the possibility that it would lead to abuse and constant delay and that 
would prevent it from happening.  That is matter that members should be aware of and they should read the 
argument before the committee.   

Another concern was abrogating legal professional privilege.  The committee could understand the need for 
doing so but, on the other hand, could see there would be some exceptions.  Interestingly, the minister agreed to 
this matter when he appeared before the committee.  We had a fairly reasonable suggestion from Mr Bayly.  That 
suggestion was adapted and adopted a little and the recommendation came from the committee to amend the 
provision relating to legal professional privilege.  Generally speaking, the policy in the Bill was accepted, but a 
couple of quite limited changes were recommended.  The committee tried to limit that so people could not hide 
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behind legal professional privilege.  We did not want to defeat the concept, but we thought there were some 
legitimate changes.   

Recommendation 17 states that clause 44 of the Bill, relating to when part 4 of the Bill applies, also be amended.  
That followed from the committee’s recommendations on parts 2 and 3 of the Bill.  The committee was 
particularly concerned that there would be no unaccountability by police and no paper trail.  I am sure members 
would agree that, if we are to give these powers to the police, there is no reason for objection to making a paper 
trail.  The police could make an entry under the provisions of the Bill without the knowledge of a householder 
and years later that householder could find out about it.  The householder might not know who did it or why they 
did it; there would be no record of what the police were investigating or what they took; and, of course, there 
would be no possibility of doing anything about it years later.  The committee therefore thought there should be 
a paper trail. 

I spoke to the authorities in Ontario and in the province of Quebec about the extraordinary powers that the police 
there use against drug and organised crimes.  Ontario has a very strict process in which everything is 
documented and two policemen are present to check on each other.  There was not even a whiff of a suggestion 
of corruption in Ontario.  Next door, Quebec had none of that.  It was, I think, in the fourth year of a royal 
commission into corruption, which continued until the judge conducting it - a very nice gentleman - 
unfortunately died. 

Hon Simon O’Brien:  Of natural causes, I hope. 

Hon PETER FOSS:  I think so.  However, I listened to some of the evidence to the extent that I could follow it, 
because it was in French.  It appeared, from what I could fathom, that Quebec’s systems are not too good; they 
are amazingly confused.  I have never seen anything like the courtroom in which the royal commission was held.  
It was twice the size of this Chamber with a huge semi-circular sweep of about 100 chairs.  Every seat was 
occupied by a lawyer.  I dread to think about what it cost on a daily basis.  We do not want that.  A few measures 
of precaution in advance will prevent the problems that Quebec had and will, hopefully, leave us with the 
situation that Ontario had. 

Hon Barbara Scott:  Is it as simple as ensuring that two policemen are present? 

Hon PETER FOSS:  There must be a paper trail and supervision.  First, recommendations 18 and 19 require the 
police officers to maintain a record; and, secondly, gives the special commissioner supervisory powers to 
oversee what is being done. 

Hon Barbara Scott:  Do both the police and the special commissioner have to maintain a record? 

Hon PETER FOSS:  Yes.  The special commissioner already has an obligation to maintain records, but in those 
recommendations the police will have an obligation to keep records for the court on how they exercised their 
powers.  They must also report on every exercise of power to the Commissioner of Police.  On a daily 
administrative basis they would report to the Commissioner of Police.  Recommendation 19 is actually a 
recommendation from the Attorney General that came to the committee so that a paper trail would be created on 
a daily or as-it-happens basis.  Recommendation 18 gives the special commissioner the right to be informed 
about the exercise of the powers and to carry out his own inquiries.  

The committee was reasonably happy with the enhanced powers concerning surveillance devices.  I raised also 
the question of the removal of fortifications, about which the committee was not able to assist.  I quote from 
page 114 - 

7.28 The Committee notes that in New Zealand a similar arrangement has been established in 
relation to fortifications, as that proposed by the Bill.  The New Zealand legislation differs 
from the Bill in that: 

i) the definition of ‘organised crime’ in the Bill means that the range of offences for 
which the fortification provisions can be considered is more restrictive than in New 
Zealand; and 

ii) the test to be applied by the special commissioner in considering the evidence appears 
to be less restrictive than in New Zealand, that is, ‘satisfied on the balance of 
probabilities that there are reasonable grounds for suspecting’.  

7.29 The Committee notes the comments of the New Zealand Police that they have found the 
application process time consuming and complex.  They have suggested to the Committee that 
any efforts to streamline the process may help to ensure that the provisions are used more 
frequently and to better effect.  In respect of this, the New Zealand Police have noted that use 
of the word ‘substantial’ in the definition of organised crime and the word ‘significant’ in 
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clause 53(2)(b) appear to create very rigorous standards that must be met before a ‘fortification 
warning notice’ may be issued.  

7.30 In the time available the Committee was unable to take these comments any further. 

Obviously the Government will take that seriously and consider what should be done.  It will not want to 
introduce legislation that is unworkable.  We hope that this report is not window dressing; we want to make it 
work.  I hope the Government will read those clauses and do something about the issues.  

The committee dealt with the issue of no compensation and the effect of the Freedom of Information Act.  There 
is no provision for regulations to be made and the committee considered that there should be a regulation-making 
power.  In particular, the committee recommended that the regulations be made by the Government on the 
recommendation of the Attorney General.  This Bill has been introduced by the Attorney General.  However, we 
suspect that it may be vested for administration with the Minister for Police.   

Hon N.D. Griffiths interjected. 

Hon PETER FOSS:  No, not necessarily.  The Bill does not say who will administer it.  Clearly, the provisions 
that are to be controlled in regulations should be within the Attorney General’s area irrespective of who has 
responsibility for administration of the Bill, particularly if it goes to the Minister for Police.  I see no reason that 
that cannot be done.  Under the coalition Government matters relating peculiarly to courts and tribunals were 
handled by the Attorney General, whereas another minister handled the general administration.  

The committee recommended that the Government draft an amendment that provides for parliamentary oversight 
of the operation of the Bill.  It recommended that the Joint Standing Committee on the Anti-Corruption 
Committee could do that.  It would be sensible not to have two committees.  The knowledge that might be 
gained from one committee would be very useful in the other committee.  I do not see why there should be two 
committees when one is adequate.  The procedures and processes necessary to preserve the confidential 
information is obviously something that the JSCACC has in place.  A provision should be contained in the 
legislation to allow parliamentary oversight.   

The committee recommended that recommendations 8, 9, 17, 18 and 19 be passed together as a package because 
the recommendation by the committee that the Bill be passed very much depends on the amendments contained 
in that package.  That is why the committee recommended that it be passed subject to recommendations 1 to 22.  

The appendices contain some useful information on who appeared before the committee.  There is an appendix 
on the grand jury system, which, as I said before, I heartily recommend that members read.  The appendices also 
contain various other suggested amendments.  Appendix 8 contains the terms of reference of the JSCACC.  

A minority report was included by Hon Giz Watson, who differed from the majority of the committee 
significantly on some aspects.  She was opposed to the policy of the Bill, which was manifested when the Greens 
(WA) voted against the second reading.  However, I commend her for a very positive approach in seeking to 
improve the Bill.  It became clear that a recommendation would be made for the Bill to proceed.  Her help in that 
area was extremely valuable and I thank her very much for the very positive and helpful view she gave on the 
work of the committee.  Being able to deal with the Bill in an excellent way made life more pleasant.  It was an 
opportunity to express differing views and then to get on with the job.  As a result of that, and the suggestions 
from Hon Giz Watson, we have a better result.  She deals with a number of the items and makes separate 
recommendations in her minority report.  She shared with the Opposition in some of the majority 
recommendations that were not supported by the Labor members of the committee. 

There is a lot of meat in the report, and I look forward to seeing the amendments put forward by the 
Government, and to seeing its response to some of the recommendations where amendments were not suggested.  
I have since read the Law Society brief commenting on the Bill.  The Law Society still does not like the 
legislation, but it has recognised that some of the committee’s recommendations are beneficial from its point of 
view.  That is always nice to know.  I do not necessarily agree with the Law Society’s remaining criticisms of the 
Bill, but that is life.  It is good to see that the committee can be seen to be an active interface between the public 
and the legislature, where a valid and useful exchange of views can take place, and where members of 
Parliament can work together positively to come up with the best possible result.  All may not agree that it is the 
best possible result, but it must be accepted that it was a genuine attempt by the members of the committee to 
come up with what they thought would make a workable piece of legislation, with an appropriate balance 
between dealing with the very real threat of organised crime and the need to protect the liberty of the individual.  
That is never an easy balancing act.  It will obviously be, to some degree, affected by members’ personal 
philosophies and outlooks on life, and their position on the political spectrum from left to right.  However, given 
that, it is one of the reasons the Legislative Council justifies its existence, and it is actually a pleasure to be a 
member of this House most of the time.  It is a pity the public does not see this side of Parliament more often.  
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The public should have its faith in Parliament as an institution and its members restored.  The things that are 
adverse to Parliament constitute only a small part of its proceedings, but this report is one of the ways in which 
Parliament proves its worth.  I support clause 1 of the Bill.  

Progress reported and leave granted to sit again, on motion by Hon N.D. Griffiths (Minister for Racing 
and Gaming). 
 


